Page 1

201 Fed. Appx. 430, 2006 U.S. App. LEXIS 23315, 35 Media L. Rep. 1207

In re: GRAND JURY SUBPOENA. JOSHUA WOLF, Witness - Appellant, v. UNITED STATES OF AMERI-
CA, Appellee.

No. 06-16403

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

201 Fed. Appx. 430, 2006 U.S. App. LEXIS 23315, 35 Media L. Rep. 1207

September 1, 2006, Submitted
September 8, 2006, Filed

JUDGES: Before: O SCANNLAIN,
and CLIFTON, Circuit Judges.

GRABER

OPI NI ON:
MEMORANDUM

This disposition is not
priate for publication
not be cited to or
of this circuit
ed by 9th Cr.

appr o-
and nmay
by the courts

except as provid-
R 36-3.

Bef or e: O SCANNLAI N
CLI FTON, Circuit Judges.

GRABER and

This panel wunaninously finds
this case suitable for decision
wi thout oral argunment. See Fed.

R App. P. 34(a)(2).

This is a recalcitrant wtness ap-
peal. 28 US C § 1826. Appellant
Joshua Wbl f contests his duty to com
ply with a grand jury subpoena direct-
ing himto give testinmony and to pro-
duce, inter alia, a videotape that he
made of a protest denobnstration that
took place on July 8, 2005. Wl f con-
tends that the subpoena violates his
rights wunder the First and Fifth
Amendnents to the United States Con-
stitution. W affirm the district
court's contenpt order.

The district court had jurisdiction

pursuant to 28 U S.C. 8§ 1826, 1331.
We have jurisdiction pursuant to 28
U S.C 88 1826, 1291. W review the
district court's contenpt order for

abuse of discretion. See Doe v. United

States, 383 F.3d 905, 909 (9th Gr.
2004).

The grand jury 1is investigating
events that took place during the
protest when, allegedly, a police car

was set on
pr ot est ors.
that Wlf's

fire by one of the
The grand jury believes
vi deotape might contain
evi dence of the perpetrators who set
the fire. Accordingly, the grand jury
i ssued a subpoena directing Wlf to
appear before it on June 15, 2006, to
testify, and to bring with him all of
the records and materials set forth in
the attachment to the subpoena. WIf
refused to conply, even after his no-
tion to quash the subpoena [*432]
was denied and he was ordered by the
district court to conply.

Following a two-day hearing, the
district court held WIf in contenpt
for failing to conmply with the dis-
trict court's previous order directing
him to testify and produce the re-
quested material. W agree with the
district court that the governnent met
its burden of proving by clear and
convincing evidence that: (1) there
was an authorized request for informa-
tion by the grand jury, (2) the infor-
mat i on sought was relevant to the pro-
ceeding, (3) the information sought
was not already in the governnent's
possession, and (4) WIf failed to
comply with the request. See Battaglia
v. United States, 653 F.2d 419, 422-23
(9th Cr. 1981). The district court
al so correctly rejected WIf's clains
that he had just cause for refusing to
comply with the subpoena.
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A. First Amendnment | ssues

The issue of whether journalists
who are called to testify before grand
juries are entitled to protection un-
der the First Anmendrment is not new.
The Suprenme Court has declined to in-
terpret the First Anmendnent to "grant
newsnen a testinonial privilege that

ot her citizens do not enj oy. "
Branzburg v. Hayes, 408 U.S. 665, 690,
92 S. . 2646, 33 L. Ed. 2d 626

(1972). The Court held, "the Constitu-
tion does not, as it never has, exenpt
the newsman from performng the citi-
zen's normal duty of appearing and
furnishing information relevant to the
grand jury's task." 1d. at 691. Re-
porters have no First Anmendnent right
to refuse to answer "relevant and na-

terial questions asked during a good-
faith grand jury investigation.™ Id.
at 708.

In interpreting Branzburg, we have
held that a linmited bal ancing of First
Amendrment interests may be conducted
only "where a grand jury inquiry is
not conducted in good faith, or where
the inquiry does not involve a legiti-
mate need of |aw enforcenent, or has
only a renote and tenuous relationship
to the subject of the investigation.”
Scarce v. United States, 5 F.3d 397,
401 (9th Cr. 1993). The district
court specifically found that none of
the concerns articulated in Scarce is
present in this case. W agree. None
of the authorities cited by either
WIlf or the amci requires the dis-
trict court to conduct a balancing
test where, as here, there is no show
ing of bad faith and the journalist
refuses to produce non-confidential
mat eri al depicting public events.

Wl f argues that the grand jury is
being conducted in bad faith because
he thinks that the burning of a police
car is not a federal concern. nl The
i ssue here is not whether prosecution
of a given crime is in the governnen-
t's i nterest. The  Supreme  Court
specifically ~cautioned against the
courts maki ng such determ nations. See
Branzburg, 408 U S. at 705-06. The
grand jury in this case is investigat-

ing conduct related to a possible vio-
lation of 18 U S C. § 844(f)(1). The
evidence in the record appears to sup-
port the investigation. Moreover, the
vi deo footage of the protest filmed by
WIf is directly relevant to the grand
jury's investigation. Accordingly, the
grand jury investigation is being con-
ducted in good faith and the district
court correctly refused to conduct a
bal ancing test. n2

nl WIf claims that the Cali-
fornia Shield Law would protect
himif this subpoena had been is-
sued by a grand jury in Califor-
nia state court. The California
Shield Law protects a "publisher,
editor, reporter, or other person
connected with or enployed upon a
newspaper, nagazine, or other pe-
riodical publication, or by a
press association or wre ser-
vice." Cal. Const. art. I, 8
2(b). Wbl f produced no evidence
this videotape was made while he
was so connected or enpl oyed.

n2 Even if we applied a bal-
ancing test, we would still af-
firm WIf sold a portion of the
videotape to several television
stations, and posted portions of
the videotape on his Wbsite. The
taped activities occurred entire-
ly in public and did not occur in
response to WIf's pronpting,
whet her by questions or record-
ing. He sinmply videotaped what
people did in a public place.
Wl f does not claim that he
filmed anything confidential nor
that he prom sed anyone anonynity
or confidentiality. Ther ef or e,
this case does not raise the usu-
al concerns in cases involving
journalists. See Branzburg, 408
US 665 92 S C. 2646, 33 L.
BEd. 2d 626; Lewis v. United
States, 501 F.2d 418,423 (9th
Cr. 1974) (holding "there was no
request by the suppliers of the
docunent and the tape to keep the
information contained in them
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private or to withhold the arti-
cles thenmsel ves from examni nati on.
Even had there been such, the
| esson from Branzburg, supra, is
that such a request, either ex-
plicit or inplicit, may not over-
ride the authority of the Gand
Jury.").

Wl f and amici next argue that we
shoul d recogni ze a comon-1aw j ournal -

ist's privilege pursuant to Federal
Rul e of Evidence 501. This argunent
has been squarely rejected. See
Branzburg, 408 U. S. at 698-99; cf.
Scarce, 5 F.3d at 402.

Wl f and amici also argue that the
district court's order wll have a
chilling effect on WIf's ability to
gather news because groups wll per-

ceive him as being an investigative

arm of the law. This argunent has al so
been rejected by the Suprene Court.
See Branzburg, 408 U. S. at 698 ("From

t he begi nning of our country the press
has operated wi thout constitutional
protection for press informants, and
the press has flourished. The existing
constitutional rules have not been a
serious obstacle to either the devel -
opnment or retention of confidential
news sources by the press."). Qur de-
cision today does not alter the |ong-
established obligation of a reporter
to conply with grand jury subpoenas.

B. Fifth Arendnent

WIf asserts both that the video-
tape is itself privileged, and that
the act of producing the tape is tes-
tinmonial and is therefore privil eged.

| ssues

The Fifth Anendnent states: "No
person . shal | be conpelled in any
crimnal case to be a wtness against

amend. V. It
compel |l ed sel f-

himself." U S. Const.
protects only against

incrimnation. Fi sher V. Uni t ed
States, 425 U.S. 391, 401, 96 S. C.
1569, 48 L. Ed. 2d 39 (1976). The con-

tents of a record or tape are not
privileged under the Fifth Amendnent
if the record was created voluntarily.

United States v. Hubble, 530 U S. 27,
35-36, 120 S. . 2037, 147 L. Ed. 2d
24 (2000). Wolf wvoluntarily created
this videotape and, thus, the Fifth
Amendrment does not protect him from
disclosing its contents. See Hubble,
530 U. S. at 35-36; Fisher, 425 U.S. at
410 n. 11.

The compul sory production of vol un-
tarily created records nmay have inher-
ently testinonial aspects where it re-
quires the witness tacitly to attest
that the evidence sought exists, that
it is in his possession, that the ma-
terials produced are those described
in the subpoena, and that this testi-
nmony may incrimnate him Fisher, 425

U S at 408; Doe, 383 F.3d at 908-09.
Here, although Wl f argues that pro-
duction of the videotape will incrim -

nate him he fails to explain how Im
portantly, Wl f has already voluntari -
ly admitted that he nmde the video-
tape, that it is in his possession,
and that it is described in the sub-
poena. WIf fails to show how his nere
possession of the videotape is a vio-

lation of a crimnal statute.
For the foregoing reasons, the
district court's civil contenpt order

i s AFFI RVED.



